
 1 

Memo 
To: Whom It May Concern 
Re: Thoughts Regarding Colorado Senate Bill 14-093 
Date: March 7, 2014 
From: Bob Miller, oil and gas attorney, Durango, Colorado   
 
Existing Colorado law:  

 
1) Larson v. Sinclair, 284 P.3d 42 (Colo. 2012) held that natural gas 

“pipeline companies” have the right of eminent domain pursuant to 
C.R.S.§38-5-105, but that “pipeline companies” which transport 
petroleum (or oil) do not.   
 

2) Significantly, no private entity is entitled to exercise a right of 
eminent domain in Colorado unless such condemnation is 
undertaken for a “public purpose.”  Akin v. Four Corners 
Encampment, 179 P.3d 139, cert. denied 2008 WL 555690 (Colo. 
App. 2007) (Statutory gas pipeline rights-of-way may be exercised 
only for a public purpose).  In keeping with the “public purpose” 
requirement only gas pipeline companies, transporting gas to 
market as open access or common carriers, rather than oil and gas 
operating companies, have been entitled to exercise the right of 
eminent domain.  

 
Changes To Existing Law Now Contained in Senate Bill 14-093: 

 
1) Intended Change: Senate Bill 14-093 is intended to grant “pipeline 

companies” the right to acquire right-of-way over private lands by 
exercise of eminent domain for oil and NGL pipelines, in addition to 
natural gas pipelines.  
 

2) Apparently Unintended Change:  On-lease pipelines: The definition of 
“Pipeline Company” is so broadly worded in the Senate Bill that it 
removes the historical limitation on the use of eminent domain to acquire 
pipeline rights-of-way; such use is limited to “pipeline companies”  or 
open access/common carriers consistent with the public purpose 
requirement.   The practical effect of broadening the definition of 
“pipeline companies” beyond common carriers is to grant oil and gas 
operators condemnation powers which they have never before had in 
Colorado: the right to condemn rights-of-way for thousands of miles of 
private gathering systems, which serve only private interests  -- rather 
than for open or common carrier pipelines, which transport goods to 
market and are considered to serve the public good.    
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The broader definition of “Pipeline Company” fundamentally changes the 
statute and allows condemnation for private purposes, which is 
unconstitutional in Colorado.  
 
In addition, the rights to surface use between an oil and gas lessor and 
lessee are established by contract: the express and implied terms of their 
oil and gas lease.  Except when the lease provides to the contrary, the 
lessee has the implied right to utilize, in a reasonable manner, the surface 
of the leased premise for its oil and gas operations. However, the rule of 
accommodation requires the lessee to minimize adverse surface impacts 
which result from its operations.  The rule of accommodation is codified 
in C.R.S.§ 34-60-127 (which requires the lessee to “minimize intrusion 
upon and damage to the surface.”)  Thus, with respect to pipeline rights-
of-way, the lessee can be required by the surface owner to, among other 
things : i) locate the pipeline where it will have the minimum adverse 
impact on the surface owner’s use of the property, such as along the 
property line, away from irrigated land, or in the bar ditch of the access 
road, or ii) locate the pipeline in an existing utility corridor, or iii) avoid 
certain locations for safety reasons (i.e. route the pipeline away from a 
house or school).  In contrast, Senate Bill 14-093 would grant the oil and 
gas lessee new rights, contrary to usual lease terms, to locate the pipeline 
wherever it unilaterally thinks is appropriate, and without 
accommodation of surface uses.   Thus, Senate Bill 14-093 appears to be 
an unconstitutional  impairment of vested and existing contract rights of 
Colorado oil and gas lessors and surface owners.  Colo. Const. art II, §11 
(“No …law impairing the obligation of contracts …shall be passed by the 
general assembly.”) and U.S. Const. art. I, §10 (“No state shall …pass 
any..law impairing the obligation of contracts.”)  

 
3)    Apparently Unintended Change:  Off-lease pipelines:  In Colorado, 

private pipelines constructed by oil and gas operators on off-lease 
property (not included in the lease or spacing unit on which the 
applicable producing well is located) must be negotiated between the oil 
and gas company and the property owner.  Such private pipelines, 
whether for gas or oil,  are not covered by eminent domain statutes in 
Colorado. There is no express or implied operator right to use the off-
lease property.  Again because of the overbroad definition of “pipeline 
company” and the lack of a public purpose for such private pipelines, each 
condemnation of private off-lease property under Senate Bill 14-093 
appears to be contrary to the Colorado constitution which authorizes the 
use of eminent domain only for public purposes.  

 
Summary:  This memo does not address arguments regarding whether or 
not Colorado law should be changed to allow “pipeline companies” to use 
eminent domain to acquire pipeline rights-of –way for oil pipelines, in 
addition to gas pipelines, which is the express purpose of Senate Bill 14-093.  
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However, as set out above, it is clear that the Senate Bill is overbroad, 

unconstitutional and must be amended. The following amendments are 
recommended:  
 
1) Clarify the definition of “Pipeline Company”  to read “includes a company 

lawfully formed under the laws of this State or of any other state which is 
the operator of an open access or common carrier oil, gas or NGL pipeline 
which is utilized to transport such products from the production area, 
after the product is in marketable condition, to a downstream market.”   
 

2) Clarify that the exercise of the right to acquire a pipeline right-of-way by 
eminent domain in Colorado is subject to the rule of accommodation set 
out in C.R.S.§ 38-60-127. 

 
3) Clarify that pipeline rights-of-way acquired by means of eminent domain 

in Colorado shall be required to be located in existing utility and/or 
pipeline corridors, whenever possible, in order to minimized adverse 
surface impacts, and preserve the usefulness and value of real property in 
the State. 

  
4) Clarify that pipeline rights-of-way acquired by means of eminent domain 

in Colorado shall be required to meet adequate public health and safety 
standards, including standards related to proximity to residences, schools 
and other structures, and routing requirements necessary to reduce the 
risks related to oil and gas pipeline spills and explosions. 

 
  
 
 
 


